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Promises are vanity,

contracts are reality,
transparency is sanity

Contracts signed between governments and resource companies are the fundamental documents that set out
obligations, rewards, rights and protections in many oil, gas and mining investments. Without access to them, it is
not possible for citizens to understand the nature of the agreements that their governments have made or monitor
government and company commitments.

: : : documents that are in the public realm. These disclosures
Disclosing contracts iIs ) § .
. include documents from more than 70 countries that have
an emel’glng g|0b3| norm been shared for multiple reasons.
Despite scepticism that contract transparency would ever An increasing number of [ are encouraging

contract publication. There are now more than 25 countries
that have published contracts and more are coming on
board as time passes. Since 2010, at least 8 new countries
have disclosed contracts.? Further, countries such as
Guinea® have instituted online searchable databases for

take off, disclosure is rapidly emerging as a global norm
among countries, companies and in international policy.
This is reflected in uptake through EITI country processes
and within national EITI commitments.

Open online contract repositories such as their contracts and/or licenses. In Liberia*, the Republic
ResourceContracts.org and the OpenOil repository! of Congo® and the Philippines®, online contract databases
have collected upwards of 900 contracts and associated have been established by national EITI processes.
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Companies are also publishing their contracts. While there
were fears that this would lead to a backlash from investors,
at the start, these concerns have proved unfounded.
Company publication is mostly occurring as a result of
systematic country level contract publication policies, such
as for ExxonMobil in the U.S. and Liberia and for Rio Tinto

in Guinea, or as a result of ad hoc publication by either
governments and/or companies, including disclosures by
BP, SOCAR, Amaco, Lukoil, EIf and Statoil in Azerbaijan, and
Tullow and Kosmos in Ghana.

Elsewhere, stock exchange disclosure rules mean that many
contracts and/or their key terms are publicly available in the
stock exchange filings of extractive companies. Examples
include TOTAL in Gabon (as a result of US Security and
Exchange Commission rules)’, and Lion Petroleum in

Kenya (as a result of a filing with the Canadian Securities
Administrators).8

Progressive companies are cheerleading for contract
transparency to build trust and improve their long term
licence to operate. Rio Tinto stated in its Taxes Paid in 2014
Report that it “... supports countries publicly disclosing
contracts and licences for the exploitation of oil, gas and
minerals ..."”°, while a Newmont official attested publicly that
he “cannot see one reason why investment agreements are
kept confidential”, calling “the commercially-sensitive thing...
an anachronism”°. Tullow Oil has stated that they “take

the position that should a government wish to make these
agreements public, we would fully support them in doing
so"1!. Similarly Kosmos Energy has announced that “where
it is legally possible and acceptable to our host governments,
we also prefer to make the material terms of our Petroleum
Agreements (PAs) and Production Sharing Contracts (PSCs)
publicly available”?.

International institutions have also supported contract
disclosure. The World Bank Group’s International Finance
Corporation (IFC) requires that each IFC-backed oil, gas

and mining project to disclose its “principal contract with
government that sets out the key terms and conditions under
which a resource will be exploited”*3. Examples can be found
on their website. For its part, the World Bank recommends
open contracting as good practice.'* The IMF’s Code of Good
Practices on Fiscal Transparency states that natural resource
“contractual arrangements ... should be clear and publicly
accessible™?®. The International Bar Association’s Model
Mining Agreement states: “This Agreement ... is a public
document, and shall be open to free inspection by members
of the public at the appropriate State office ..."®.

Section 3.12 of the EITI Standard encourages
EITI-implementing countries to “publicly disclose
any contracts and licenses that provide the terms
attached to the exploitation of oil, gas and minerals”.
Furthermore, it is a “requirement that the EITI
Report documents the government’s policy on
disclosure of contracts and licenses that govern
the exploration and exploitation of oil, gas and
mineral...”, including “an overview of the contracts
and licenses that are publicly available ... "7.
However, recent analysis of 29 EITI reports that
were submitted in 2014 revealed that more help

is needed. Many countries were failing to declare
government policy on contract transparency,

while five countries were failing to live up to their
own disclosure laws (Burkina Faso, Cote d’lvoire,
Mauritania, Republic of Congo, DRC).*®

There is mounting positive evidence that demonstrates the
benefits of contract disclosure accrue to all stakeholders:
governments, companies and citizens.

Getting a better deal. When contracts are made public,
countries enter into negotiations with companies on a more
level playing field, and the best companies enhance their
competitive advantage over unscrupulous or under-qualified
rivals. In Peru, a series of reforms carried out in 2007 saw
the routine release of oil contracts as the country putin
place a more transparent bidding process. This resulted in
Peru massively improving the minimum level of royalties it
received from 5% to 26% on average.!® In Liberia, effective
transparency policies surrounding the contracting process
have undoubtedly helped attract investment, including

from some of the largest global resource companies such
as Chevron and ExxonMobil. Moreover, an earlier opaque
award process in Liberia with ArcelorMittal was addressed by
a collaborative renegotiation, resulting in an agreement that
had wider buy-in and public support.?°
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Monitoring the rules. Availability of contracts makes it
easier to know who should be doing what, and when they Myth busting

should be doing it, helping to ensure that expectations

held by communities, governments and companies are
keeping with reality. Community engagement in monitoring
processes helps companies strengthen their social license to
operate, and can reduce local conflict between stakeholders
by bringing roles and obligations into the open. In DRC,

civil society tracking of the payment and use of social
development funds at the massive Tenke Fungurume copper
and cobalt mine in 2013 revealed that while some social
investments bore fruit, many local citizens were unaware of
how funds were managed or how expenditure decisions were
made. Civil society representatives were able to bring these
concerns to the company, which welcomed the intervention
and has expressed enthusiasm for constructive discussion
building on a shared understanding of obligations.?!

Improving trust and managing expectations. Awareness of

the terms within contracts helps lay the foundations of trust
between society, government and companies, and helps
avoid misperceptions around agreements. In Cambodia, civil
society was able to access the key terms of an oil contract
disclosed by the operator and carry out an analysis with the
support of Oxfam America which provided a reality check on
the project and the timing and potential amount of revenues
experts expected to flow to the government. Contrary to

the expectations of many, the analysis showed that the
government had actually done a fair job in its negotiations
with extractive companies, but that expert estimates of

the size and timing of revenues was vastly unrealistic.??
Conversely, failure to release contracts has led to national
and local tensions for example in Tanzania?3, where a
recently passed law encouraging contract transparency
hopes to set things straight.?*

Feedback & collaboration with industry. Governments are

finding that industry is often a willing partner in increasing
openness around contracting. For example, the recent
energy sector reforms in Mexico have built in transparency
throughout the process so information is available throughout
the bid rounds through to disclosures of payments and
details of how those payments will be saved and invested.
The oil firms provided constructive feedback in shaping the
reforms and seem to appreciate the clarity and level playing
field the transparent process affords. For what are often
decades-long investments, industry and government have
a shared interest in managing societal expectations and
providing reassurance as to the integrity of the deal-making.
This, inturn, reduces pressure for future renegotiations.

Myth 1




1. Publish their contracts in an accessible, digestible
manner, including summaries of the key contract terms.
Contracts and key terms therein should be published

in a open data format to allow improved navigation and

4. Analyse and use information to negotiate better,

more balanced deals, backed up by robust modelling.
Transparency enables better scrutiny, debate and policy,
regular review of key terms, and helps monitor companies’
performance of their obligations. Indeed, in extractives, you
don’t know what kind of deal you have until it is modelled.
Disclosure is a key part of that modelling.

searchability in line with the Open Contracting Data

Standard. The Philippines EITI contract portal is a great Greater complexity typically advantages companies over
example of what can be done, using the readily available governments: one effective practice has been to adopt and
ResourceContracts.org platform. publish model contracts that are vetted by the legislature or

2. Start a conversation with companies and civil society
concerning contracts that are not in the public domain.
The first step in contract transparency is for all stakeholders
to agree that the contracts can be shared openly.

to legislate key terms to minimise the discretion in contract
negotiations and in their monitoring, implementation and
administration. Ideally, contracts should only be used to
complement the legal framework to either accommodate
specific frontier projects or as a temporary measure when the

3. Fully implement contract transparency laws. While legal framework is not strong and comprehensive enough.?’

there are an increasing number of laws requiring contract
transparency, only a handful of countries are publishing
all their contracts. Non-disclosure of specific contracts
can arouse suspicion of the particular deals surrounding

5. Adopt open contracting throughout whole process of
concession awards. Contract disclosure should be at the
end of the chain of good practice in concession allocation,
covering planning, tender, award and negotiation as per the

those contracts.

Open Contracting Global Principles.?® Peru’s reforms show
the benefit from both contract transparency and a better,
more open allocation process.
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