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Foreword

by Ellen Johnson Sirleaf, President, Republic of Liberia

As we clearly articulated in our Lift Liberia Poverty Reduction Strategy, economic revitalization
remains one of our four strategic pillars for poverty reduction. Consistent with our commitment
to poverty reduction and in line with our economic growth and sustained development efforts,
we announced at the onset of our administration a national policy to review all major concession
agreements in the country. We made clear that this policy of review would apply to all sectors of
our economy and was not an exercise to target specific industries or companies. Our policy of
concession contract review was further supported by Liberia’s international partners and donor
community under the Governance and Economic Management Assistance Program for Liberia
signed by the former National Transition Government of Liberia.

Among many competing demands, and with uncertainty in some quarters about the likelihood of
success for our efforts, we dedicated ourselves to a critical examination of our largest investment
contracts, and undertook the process of renegotiating those agreements we believed could be
revised to better serve our country. In the contracts covered by this report we were able, through
our negotiation efforts, to secure stronger fiscal terms, increased revenues to the government,
and additional employment opportunities for our people. In one contract, we were able to nego-
tiate the transfer of ownership of the Buchanan port, an important piece of our national infra-
structure, back to government while retaining investor commitment to rehabilitate the port.

Our constructive engagement with private sector partners in these renegotiations has success-
tully secured a better deal for our nation and people, while also bolstering trust and building
investor confidence in our administration. We aggressively pursued a better deal for Liberia, but
we were also careful to make certain that the renegotiations did not threaten the viability of the
companies’ investments and represented an opportunity for a better long-term working relation-
ship between the companies and government.

The renegotiation process was not without its challenges, and offered us an opportunity to take
a critical look at processes we use for negotiating major concession agreements. It provided
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us a chance to examine the legal and policy frameworks supporting the negotiation and the
implementation of concession agreements in Liberia. The process also allowed us to look at the
policy and institutional linkages between increased revenues from concession contracts and our
commitment under our poverty reduction strategy to pro-poor policies and sustained economic
development at the community level. In this regard we were able to successfully increase
revenue commitments for local communities in both contracts studied by the report. These
revenue commitments came in the way of local community funds, support to local industry, and
increased investor spending on social benefits and infrastructure for the affected communities.
Our challenge, going forward, will be to ensure compliance with the terms of the renegotiated
agreements through effective monitoring of both the fiscal and non-fiscal aspects of the contracts.
We also want to make certain that the lessons learned during this process become institutional-
ized through our capacity development and legal reform efforts so that similar benefits can be
achieved through all future negotiations. Through the generous support of the Revenue Watch
Institute, this report was undertaken and comprehensively documents and examines the rene-
gotiation processes we used, and offers some useful recommendations for institutionalizing the
gains we experienced.

The report has served to further discussions within the government on the concession negotia-
tion process. We are also using it to support of our efforts to, among other things, institution-
alize the gains from our renegotiation activities through the revision of our Public Procurement
Concessions Act. As we pursue our reform agenda, work to revitalize our economy and bring
economic growth to our people, it remains important that we document and analyze the processes
we use so that we leave a legacy of increased institutional capacity and best practices geared to
Liberia’s sustainable development. This report represents an important contribution to this
effort.

— Vi —



Foreword

by George Soros, Chairman, Open Society Institute

Liberia’s natural resources played a central role in the civil war that devastated the country
between 1989 and 2003. The trade in conflict diamonds worsened a period of “development in
reverse,” marked by a 9o percent collapse in GDP over less than two decades. To succeed in its
postwar reconstruction, Liberia will now need to convert its vast natural resource wealth into
sustainable economic and human development.

Revenue Watch Institute’s report, “Getting a Better Deal from the Extractive Sector,” highlights
one critical aspect of Liberia’s strategy for economic recovery: the creation of more equitable
terms in natural resource contracts. The report analyzes the review process for Liberia’s contracts
with Firestone and ArcelorMittal. Liberia’s experience offers at least four important lessons for
other resource-rich countries.

Countries require long-term vision for the role of extractive industries in development, which
in turn demands clear objectives and assessment measures for contracts. The model agenda in
Liberia’s Poverty Reduction Strategy offers a comprehensive revitalization plan for the natural
resource-based economy, including rebuilt infrastructure, social services and employment gener-
ation. This strategy reaches well beyond the short-term interest in better fiscal terms to increase
domestic resource mobilization. The example of the Buchanan port rehabilitation under the
revised terms of Liberia’s ArcelorMittal agreement illustrates the close link between develop-
ment and the contract review process.

When approached pragmatically, contract reviews and concession negotiation can benefit both
government and industry. The amended Liberian contracts offer significant gains for the state
and for the communities where Firestone and ArcelorMittal operate. The new agreements also
pose no threat to the companies’ profitability, and pave the way for a more stable partnership
between the companies and the Liberian government. ArcelorMittal’s decision to increase invest-
ment in Liberia by half a billion dollars shows plainly that better contractual terms and height-
ened investor interest can in fact go hand in hand.

— vii —
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To prevent the asymmetries of information and power that result in unbalanced contracts,
governments and companies must meet on a level playing field. Therefore, it is imperative that
resource-rich countries mobilize the human and institutional capacity necessary for successful
negotiation. The Open Society Institute helped assemble a team of legal, economic and industry
experts to support the Government of Liberia in this effort. However, strengthening the long-
term capacity of Liberia’s civil and professional sector for complex transactions and negotiations
remains a significant challenge. If Liberia hopes to enforce its agreements and negotiate new
investments that will support its reconstruction, it will require innovative approaches to capacity
development.

Lastly, the leadership of President Ellen Johnson Sirleaf was central to Liberia’s concession
negotiation process over the years covered in this report. She articulated the key objectives of
the negotiations, ensured their integrity and directly intervened to overcome critical deadlocks
in the process.

The report is based on in-person interviews with the main actors in the Firestone and
ArcelorMittal negotiations. It offers detailed and insightful perspectives on key aspects of natural
resource contract negotiation. I strongly recommend the report to civil society activists, journal-
ists, policymakers and development professionals interested in natural resources and economic
development.

— viii —
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Executive Summary

1. Introduction

The Government of President Ellen Johnson Sirleaf faced extraordinary expectations, and enor-
mous security and economic challenges when it came into office on January 16, 2006. As part
of the Government’s larger plans to ensure Liberia’s transition to democracy, reduce poverty and
spur economic growth, President Sirleaf announced soon after taking office that her Government
would review all of the country’s concession agreements.

Her announcement was supported by the Governance and Economic Management Assistance
Program for Liberia (“GEMAP”)"; an agreement the National Transitional Government of Liberia
(“NTGL”) signed in September 2005 with Liberia’s international partners and donors to, among
other things, review all contracts signed by the NTGL between 2003 and 2006. Under GEMAP,
the Mittal Steel Holdings NV (“ArcelorMittal”) and Firestone Natural Rubber Company LLC
(“Firestone”) concession agreements, signed in 2005 by the NTGL, were both subject to review
by Liberia’s Public Procurement and Concessions Commission (“PPCC”).

By mid-2000, given the slow start to the GEMAP mandated contract review by the PPCC, and
driven by a desire to respond quickly to the high expectations and immense needs of a post-conflict
Liberia, the Government began a separate and independent fast track review of the ArcelorMittal
and Firestone contracts, the country’s two largest concession agreements. The fast track review
and negotiating practice adopted by the Government resulted in amended agreements with both
ArcelorMittal and Firestone that provided significant gains for Liberia over the original conces-
sion agreements signed by the NTGL.

The ArcelorMittal amended agreement had some 30 improvements over the original contract;
the Firestone amendment had nearly 40 improvements. These improvements covered gains in
transfer pricing, taxes, duties, the agreement term, corporate governance, infrastructure owner-
ship, value-added manufacturing, sovereignty issues, environmental matters and, most impor-
tant, gains in social benefits (e.g., housing, water and sanitation, education, requirements for
Liberian employment and training, and community obligations beyond the concession area).
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Both amended agreements resulted in increased investment in Liberia and created new and/or
additional jobs for the country.

The ArcelorMittal and Firestone amendments were generally accepted by the Liberian public,
ratified by the Liberian National Legislature and have received the support of donor nations,
the WorldBank/IMF and international civil society. ArcelorMittal and Firestone have both
expressed satisfaction with the outcome of the negotiation process and, following the signing
of its amended agreement, the Chairman of ArcelorMittal increased the company’s invest-
ment in Liberia to $1.5 billion from $1.0 billion citing a renewed partnership with the Liberian
Government. The Government has widely cited the re-negotiations of the ArcelorMittal and
Firestone contracts as proof of investor confidence that Liberia is “re-opened for business.”
Liberia’s successful negotiations with ArcelorMittal and Firestone have caught the attention of
other African governments seeking to maximize value from concession agreements covering
their natural resources.

The practice used in the ArcelorMittal and Firestone negotiations is generally understood within
the Government, but it has not been studied and documented. In order to develop a more
consistently followed negotiating process made up of best practices, the Office of the President,
through the Liberian Reconstruction and Development Committee (“LRDC”), asked the Report
Team headed by the Senior Legal Advisor, Office of the President and funded by Revenue Watch
Institute (“RWTI”), to prepare a Report documenting and analyzing the process the Government
used to re-negotiate the ArcelorMittal and Firestone agreements.

The LRDC asked the Report Team to identify the factors that led to successful re-negotia-
tions and to examine the practice’s transparency and consultative characteristics. The Report
Team was also asked to make recommendations on harmonizing the practice used in the
ArcelorMittal and Firestone negotiations to the concession negotiating process required by
Liberia’s Public Procurement and Concessions Act of 2005 (“PPCA’). The LRDC asked the
Report Team to comment on the negotiating practice used by Government, specifically the
Ministry of Lands, Mines and Energy (“MLME”) and the Ministry of Agriculture (“MOA”)
in negotiations following those with ArcelorMittal and Firestone in order to determine what
lessons from these negotiations could be learned. Lastly, the LRDC asked the Report Team
for recommendations to further the Government’s post-signature concession/investment
contract monitoring and compliance efforts.

The Report Team gathered in Monrovia and, starting on May 17, 2008, met with a wide range
of people, both in and outside Government, to further its understanding of these questions.
(A complete list of all the persons the Report Team interviewed is attached as Appendix I to the
full Report.)

The full Report documents what the Report Team learned and includes analyses and recommen-
dations for institutionalizing, harmonizing, and strengthening the practice the Government
employed in the ArcelorMittal and Firestone negotiations. The Report Team has organized the
full Report in the following manner: In Section 2, the Report Team provides the historical back-
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ground that influenced the negotiating practice the Government used in the ArcelorMittal and
Firestone negotiations. Sections 3 and 4 describe the ArcelorMittal and Firestone negotiations
and their outcomes. Section 5 analyzes the factors that made the negotiating practice used in
the ArcelorMittal and Firestone negotiations successful and makes recommendations for insti-
tutionalizing those factors. In Section 6, the full Report examines the transparency and consul-
tative nature of the negotiating process used in the ArcelorMittal and Firestone negotiations
and makes recommendations for improvements. In Section 7 the negotiating practice used in
the ArcelorMittal and Firestone negotiations is compared to the concession negotiation process
under the PPCA. In this Section, the current concession negotiating practice at the Ministry of
Lands, Mines and Energy and the Ministry of Agriculture is reviewed and recommendations
are made to harmonize the negotiating practice used in the ArcelorMittal and Firestone nego-
tiations with the PPCA. Section 8 suggests steps the Government can take to strengthen its
ability to monitor and ensure compliance with the terms of its concession agreements. Section
9 concludes the Report.

2. The GEMAP Contract Review Process and the
Government’s Negotiations with ArcelorMittal and Firestone:
Background and History

This section of the full Report explores how the Government’s negotiating practice and success
in the negotiations with ArcelorMittal and Firestone was influenced by the GEMAP review of
concession agreements signed by the NTGL. It also provides the historical context and back-
ground for GEMAP and takes a look at the contract review process it mandated.

In June 20006, President Sirleaf launched a separate and independent contract review and
negotiating process concurrent with the GEMAP-mandated Contracts and Concessions Review
Committee (“CCRC”) to fast track review and renegotiation of the ArcelorMittal and Firestone
agreements. At that time the CCRC review process was still in the early stages of being deployed.
Unlike the CCRC contract review process under GEMAP, the Government’s fast track process
involved only Government officials and their technical advisors and did not formally include
representatives from Liberia’s International Partners and civil society. The fast track process,
through the creation of an Inter-Ministerial Concession Committee (“IMCC”)* and negotiating
team reporting directly to the President and her Cabinet, was led by Government Ministers and
took place in parallel with the separate GEMAP- mandated CCRC review of the ArcelorMittal
and Firestone agreements and other NTGL signed concession contracts.

The CCRC process yielded consensus among Liberia’s International Partners, civil society and
Government that the Government should re-negotiate the ArcelorMittal and Firestone contracts.
This consensus helped to insulate from international pressure the Government’s decision to
move forward with its own review and renegotiation of the ArcelorMittal and Firestone agree-
ments. Investor acceptance and international support for the Liberian Government’s decision to
re-negotiate the ArcelorMittal and Firestone concession agreements was linked to, and benefited
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from, the international support for the GEMAP mandated review process of concession agree-
ments signed by the NTGL.

It is important to note that the GEMAP-mandated review of contracts was not primarily driven
by the Government’s attempt to benefit from windfall profits received by investors as a result
of record high global prices for natural commodities produced by Liberia. Instead the CCRC’s
review of NTGL contracts was largely driven by Government and international concern at the
mismanagement of public finances under the NTGL. The Government’s fast track review of the
ArcelorMittal and Firestone contracts not only sought to address concerns over the mismanage-
ment of public finances under the NTGL, but also to address the immense social and economic
needs of Liberia’s post-conflict society.

3.  The ArcelorMittal Negotiations

The Government'’s decision in early 2006 to review and renegotiate the ArcelorMittal conces-
sion was risky. The company operating then as Mittal Steel Holdings NV had less than a year
earlier—on August 17, 2005—signed a Mineral Development Agreement (“MDA”) with the
NTGL for the exclusive right and license to explore, develop, produce and market iron ore and
associated minerals in the concession area formerly granted to the Liberia American-Swedish
Minerals Company (“LAMCO”) in a Mining Concessions Agreement dating back to 1960. The
ArcelorMittal MDA was the first significant foreign investment in Liberia in more than 20 years
and ArcelorMittal’s promise of almost $9oo million in new investment was badly needed in
post-conflict Liberia and signified hope for a better future.

The Government’s preparation for review of the ArcelorMittal MDA began in earnest in June
2006 when the President convened an IMCC to review the agreement separately from the
ongoing but slower moving CCRC review process. The IMCC was tasked with conducting the
review of the ArcelorMittal contract and preparing a report for the President recommending
necessary changes. During its review the IMCC received technical assistance from a number of
advisors both inside and outside the Government. Unlike the CCRC review process there was
no formal mechanism for including the views of non-governmental stakeholders. Largely due
to the accessibility of the President, the Government, however, did engage in informal consulta-
tions with non-government actors during the IMCC contract review process.

By the first week of August 2006, the IMCC had delivered its report on the MDA to the
President. While the report was not specifically marked confidential, it was not viewed as a
public document but as a negotiation tool setting out the Government’s concerns with the MDA.
On August 28, 2006 the CCRC delivered its report on the MDA. The CCRC report supported
the Government’s decision to renegotiate the ArcelorMittal MDA and concluded, among other
things, that the contract ArcelorMittal signed with the NTGL did not conform to Liberian law
(e.g., PPCA) at the time of its execution and was not in the country’s best interest. The report
recommended that the Government consider renegotiating the agreement instead of canceling
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it—as cancellation would likely lead to lengthy and costly arbitration. With the CCRC report in
hand and the IMCC contract review completed, the President appointed the Government’s team
for negotiations with ArcelorMittal.

As the Government team readied itself for its initial negotiation with ArcelorMittal, there was
significant discussion within the team and among its advisors (e.g., ISLP, LRDC) on the appro-
priate strategy to use. There were differing views on how aggressive the Government should be
in seeking changes to the ArcelorMittal MDA. The team and its advisors were concerned that if
the Government pushed too hard or appeared unreasonable in its demands for changes in the
MDA, ArcelorMittal would choose to arbitrate instead of negotiate.

The parties agreed to meet in New York in September to begin substantive negotiations. Two
factors drove the Government’s choice of New York as the venue for the ArcelorMittal nego-
tiations: 1) it was felt that the negotiating team would contend with fewer interruptions in New
York and so negotiations would be more efficient; and, 2) the Government’s advisors, primarily
the legal team from Cravath, was only available in New York. Having the discussions in New
York also increased the Government’s chances of maintaining a shield of confidentiality around
the negotiations. The Government and its technical advisors felt that negotiations conducted
through the press would make it harder if not impossible for the Government to reach agreement
with ArcelorMittal.

The Government and its advisors decided as a matter of strategy to force the conversation on all
Term Sheet issues to be between the Government’s lead negotiator and ArcelorMittal’s business
representatives. Even when ArcelorMittal’s lawyers asked a question, the Government’s response
was to be directed to the company’s business people. This was done to avoid getting bogged
down in technical legal discussions and allow the parties to reach broad understanding necessary
to complete an amended contract. This strategy worked very well because ArcelorMittal had a
strong and experienced business team that did not simply defer to the company’s lawyers.

Consensus-building within the negotiating team was also an important strategy used by the
Government’s team to handle critical decisions at various points during the negotiations with
ArcelorMittal. To accomplish this, the team agreed that none of its members would speak during
the negotiation sessions without first obtaining the permission of the person acting as Chairman
of the team for that session. When it became clear during a negotiation session that there might
be differing views on the appropriate Government response to a position adopted by ArcelorMittal
the Chairman of the negotiating team requested a break and the Government team retreated to
a separate room to sort out its position. The negotiating team’s discussions were aided by input
from its technical advisors. Eventually a decision was reached that all members of the team felt
they could support. At that point, the team returned to the negotiations with ArcelorMittal.

Escalation was also used effectively by the Government’s negotiating team to break through
negotiation deadlock with ArcelorMittal or to finalize internal consensus on a strategic
compromise point. The Government team escalated a number of issues to the President for her
input and direction.
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There were three negotiation rounds between the Government’s team and ArcelorMittal in New
York. A final round of negotiations was held in Monrovia at the end of December. On December
8, 2000, the parties signed a final confidential Non-Binding Protocol, which provided that the
draft amendment to the MDA attached to the Protocol reflected the final agreement between the
parties on all issues raised in connection with the Government'’s review of the MDA. The parties
also agreed to meet in Monrovia on December 18, 20006 to finalize the applicable tables for rates
associated with ArcelorMittal’s custom and duty obligations and to sign the amended MDA.
The parties met in Monrovia to finalize appendices to the Agreement. That was quickly done
but then ArcelorMittal raised a concern about the withholding tax provisions on contractors and
consultants in the proposed draft MDA amendment.

On December 23, 20006, ArcelorMittal’s Chairman, Lakshmi Mittal, sent the President an email
to try and close a growing gap on the withholding tax provisions between the company and the
Government. After direct discussion between the President and Mittal’s Chairman on this issue
and advice from the Government’s technical advisors, the parties settled the withholding tax
matter. The Amended ArcelorMittal MDA was signed by both parties on December 28, 2006.
The Government subsequently submitted the Agreement to the Legislature. It was ratified by
both the House and Senate on April 27, 2007 and subsequently signed by the President.

As part of the ratification process, the Amended MDA was printed into handbills and made
a public document. The amended contract was also presented to the National Legislature
by the negotiating team in a public hearing that was broadcast on live radio. At the hearing,
the Legislature heard from a wide range of stakeholders including company representatives
and civil society. The Amended MDA was also the subject of significant media coverage both
domestic and international. After several months of debate, the National Legislature ratified the
Amended MDA. While the Agreement is indeed public, it is not easily accessible (e.g. posted
on a website) like the document, Summary of the Main Changes Brought About by the Review of the
Mittal Mineral Development Agreement (“Mittal Summary of Changes™), which is posted on the
Executive Mansion’s website and highlights the gains the Government made in the Amended
MDA over the 2005 MDA.

The Mittal Summary of Changes highlights the gains the Government achieved in infrastructure
ownership, transfer pricing, debt to equity ratio, withholding taxes, royalty calculation, income
taxation, import duties, corporate governance, upfront payment to the Government, sovereignty,
social benefits, and environmental protections.

4. The Firestone (Firestone Liberia, Inc.) Negotiations

On April 12, 2005 the NTGL signed a new Concession Agreement with the Firestone Natural
Rubber Company, LLC (the “2005 Concession Agreement”). The Sirleaf Government’s deci-
sion to review this Agreement presented different challenges from its decision to review the
ArcelorMittal contract.
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Unlike ArcelorMittal, Firestone was an ongoing and fully operational concern with nearly 8o
years of doing business in Liberia. It was not a new investor, like ArcelorMittal, motivated to
reach agreement to lock-up a much sought-after natural resource in light of climbing commodity
prices on the world market. Adding to the challenges the Government faced in its decision to
review the 2005 Concession Agreement was the fact that, next to the Government, Firestone is
Liberia’s largest employer providing nearly 4000 jobs to Liberians—employment critical to main-
taining peace and stability in the post-conflict country. The Government recognized that, even
with international support for its decision to review the 2005 Concession Agreement, Firestone
had little incentive to agree to significant changes to the contract.

In mid-20006, the President convened an IMCC to review the 2005 Concession Agreement and
report back to her with recommendations. The review by the Firestone IMCC, like the one
conducted by the ArcelorMittal IMCC, was done in parallel with the separate CCRC review of
the 2005 Concession Agreement. As in the case with ArcelorMittal, the Government’s goal was
to fast track review of the Agreement in order to meet critical timelines of the Government’s
national economic recovery program. The IMCC completed its review and submitted its report
to the President. Like the report by the ArcelorMittal IMCC, the report from the Firestone
IMCC, while not specifically marked confidential, was viewed as a negotiation tool setting out
the Government’s concerns with the 2005 Concession Agreement and was not a public docu-
ment. When the CCRC submitted its report, it also recommended that the Government re-nego-
tiate the contract with Firestone.

In January 2007, with the ArcelorMittal negotiations done, the President constituted the
Government’s team for the Firestone negotiations. On February 9 and 10, 2007 the negoti-
ating team met with its advisors in Washington, D.C. to finalize the draft Summary of Principal
Terms. At this stage, the Government and its technical advisors felt that strict confidentiality
was absolutely necessary if the Government was to succeed in its bid to re-negotiate the 2005
Concession Agreement. Given the complex relationship with Firestone, everyone acknowledged
that negotiations conducted through the press would make it harder if not impossible for the
Government to achieve its objectives.

While Firestone agreed to participate in the meetings, the company was holding to its position
that the 2005 Concession Agreement was valid and not subject to review outside the terms
of the contract. The negotiating team decided to counter Firestone’s position by arguing that
the Government had the right, beyond its broad mandate under GEMAP to review all NTGL
contracts, to seek changes to the 2005 Concession Agreement under the terms of the Agreement
itself.

During the negotiations the Government’'s team used the same strategy employed in the
ArcelorMittal negotiations to build consensus. The team agreed that when it became clear
during a negotiation session that there might be differing views on the appropriate response to
a position adopted by Firestone, the Chairman of the team would request a break in the negotia-
tions and the Government would retreat to sort out its position. The team also used escalation
as negotiating strategy much like the team that negotiated with ArcelorMittal. For example,
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on several occasions the negotiating team briefed the President and sought her advice on their
discussions with Firestone on fiscal and value-added manufacturing matters.

The Government and Firestone held six formal rounds of negotiations and on November 14,
2007, the parties reached final agreement on all substantive issues that had emerged in connec-
tion with the Government’s review of the Firestone 2005 Concession Agreement. The agree-
ment and all of its appendices were submitted for final review and approval to the Cabinet and
to Firestone’s Board for similar review and approval. Those reviews produced a number of
additional changes that were later incorporated.

The Government and Firestone signed the Amended & Restated Concession Agreement on
February 22, 2008 (“2008 Concession Agreement”) at a signing ceremony in Monrovia at the
Ministry of Agriculture.

Like the Amended ArcelorMittal MDA, the 2008 Concession Agreement with Firestone was
presented to the National Legislature by the negotiating team in a public hearing that was broad-
cast on live radio. At the hearing, the Legislature heard from a wide range of stakeholders
including company representatives and civil society. The amended contract was also the subject
of significant domestic and international media coverage. As part of the ratification process, the
2008 Concession Agreement was printed into handbills and made a public document. After
several months of public and closed-door debates, the amended agreement was ratified by the
National Legislature and signed by the President into law on March 31, 2008.

While the 2008 Concession Agreement is public, it is not easily accessible (e.g. posted on a
website) like the document, Summary of the Main Changes Brought About by the Government of
Liberia’s Review of the 2005 Concession Agreement with Firestone Liberia, Inc. (“Firestone Summary
of Changes™), which is posted on the Executive Mansion’s website and highlights the gains the
Government made in the 2008 Concession Agreement over the 2005 Concession Agreement.

The Firestone Summary of Changes document highlights the Government’s contract gains in
the general applicability of Liberian tax laws to Firestone under the 2008 Concession Agreement,
other taxes and duties, transfer pricing, value-added manufacturing, social benefits, and, length
of the contract term.

5.  The Negotiating Practice used in ArcelorMittal and Firestone:
Analysis and Recommendations

Liberia’s success in recent re-negotiations of the ArcelorMittal and Firestone contracts can be
attributed to several factors: 1) engaged leadership that managed the negotiation process and
permitted a clear and direct reporting line from the negotiating teams to the ultimate decision
maker; 2) negotiating strategies that supported collaborative and consensus-building efforts of
the core negotiating team; and, 3) technical capacity and resources available to the negotiating
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team through the integration of world-class advisors at every significant stage of the negotiation
process.

To ensure that the Government’s negotiating practice produces similar gains in ongoing and
future concession negotiations, the Government should institutionalize these factors by: 1)
maintaining a clear and direct reporting line to the ultimate decision maker from all negoti-
ating teams; and, 2) strengthening its efforts to grow and scale its own capacity to lead, manage
and negotiate complex investment agreements through professional development and training;
recruitment; and education.

The Government can also improve the practice used in the ArcelorMittal and Firestone negotia-
tions by increasing its transparency through the development of formal: 1) mechanisms that
require the negotiating team to gather input from non-government stakeholders affected by
concession activity; and, 2) policies and regulations governing the public’s right to access conces-
sion agreements.

Engaged Leadership: President Sirleaf’s leadership in the ArcelorMittal and Firestone negotia-
tions was key to the success Liberia achieved. From the beginning of the process, the President
managed the negotiating process and allowed a direct reporting line from the Chairman of the
negotiating team to herself. Among other things, President Sirleaf: 1) clearly communicated
a vision of national priorities to the nation and investors; 2) prioritized concession review by
demonstrating an understanding of the national interests and how the operation of a given
concession fits into Liberia’s national framework (i.e., political, economic and social needs);
3) selected a negotiating team composed of individuals with diverse skills and knowledge; 4)
permitted a clear and direct reporting line between herself and the negotiating team; 5) adjusted
the size of the core negotiating team as necessary to maintain the integrity and pace of the nego-
tiations; and, 6) empowered and supported the negotiating team by attracting and soliciting
technical assistance from appropriate world-class experts in a manner that nurtured a personal
commitment by these advisors to the success of the Government’s negotiations.

The President’s leadership in the ArcelorMittal and Firestone negotiations displayed her consis-
tency, integrity (the negotiation team knew they could count on her backing if needed), and
involvement. She sought updates, listened to the negotiating team and its advisors, was acces-
sible, was a consensus builder, held people accountable, had substantive knowledge of the issues
being negotiated, and was decisive. These leadership characteristics allowed the President to
both lead and manage the many players, issues and dynamics during the politically charged
atmosphere surrounding the ArcelorMittal and Firestone negotiations.

Collaborative Teamwork: The teamwork of the Government’s teams in the ArcelorMittal and
Firestone negotiations was an essential element to the success of the negotiation process. The
negotiating teams represented a broad cross-section of professional and experiential viewpoints
and consensus-building often required the negotiating team to do the hard work of bringing
their diverse views, skills and experience together to forge unified Government positions. In
both the ArcelorMittal and Firestone negotiations, the team members felt a personal need to
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“get it right,” driven by a sense that they were going to be held accountable for their positions on
the issues by the President, and were ultimately answerable to the Legislature and the people of
Liberia. The negotiating team’s consensus- building and collaborative efforts involved: 1) initial
intense discourse, at times difficult, but essential to the process of building communication
and trust; 2) recognition by members of the team that they had been picked by the President to
bring particular expertise to the table; 3) development of a clear understanding of each other’s
positions, strengths, and value to accomplishing the Government’s negotiating objectives; and,
4) understanding that issues on which no consensus could be reached on certain key compro-
mises were to be raised to the President with the team’s recommendations for final decision.

This process of consensus building and collaboration by the ArcelorMittal and Firestone nego-
tiating teams was aided by the strategies the teams employed during negotiations. For example,
none of the members of the negotiating team would speak during the negotiation sessions without
first obtaining the permission of the person acting as Chairman of the team for that session.
When it became clear during a negotiation session that there might be differing views among
members of the negotiating team on the appropriate Government response, the Chairman of
the negotiating team requested a break in the negotiations and the Government team retreated
to a separate room to sort out its position. This focus on consensus-building and collaboration
resulted in shared ownership of the final contract terms by team members, enabling the negoti-
ating team to defend the contracting positions they had adopted before all stakeholders (i.e., the
President, Legislature, and Liberian public).

World-class Technical Assistance: The Government’s use of top technical advisors in the
ArcelorMittal and Firestone negotiations was essential to the gains Liberia experienced. During
the negotiations, these advisors prepared and empowered the IMCC negotiating team. Liberia’s
advisors armed the Government’s negotiating team by educating them on the issues, providing
recommendations on negotiation strategy, and suggesting options and drafting language for
resolving conflicts. Using the latest tools and technologies, and with the resources of some of
Americas best law firms (e.g., Cravath in ArcelorMittal and Hogan & Hartson in Firestone) at
their disposal, the Government’s advisors were able to provide the negotiating team a 24 by 77
support infrastructure.

Throughout the process in both the ArcelorMittal and Firestone negotiations, the role of the
Government'’s technical advisors was clear. They were advisors to the Government’s negoti-
ating teams; they were not on the Government’s negotiating teams nor were they negotiators
for the Government. The advisors limited themselves to providing advice and support to the
Government'’s negotiating teams. The Government’s teams were responsible for all of the nego-
tiations with ArcelorMittal and Firestone.

Support to the Government’s negotiating teams provided by their technical advisors included:
1) drafting and preparing all documents, researching and framing issues to represent the
Government’s position, consulting with other experts to bolster the Government’s positions,
and modeling financial projections of the impact to changes in the Government’s positions; 2)
helping the Government find viable compromises to difficult issues and apparent ‘deadlock’
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situations by using knowledge and experience gained over long careers of negotiating similar
transactions; 3) providing the Government an objective measure to balance views from both
members of the Government’s negotiating team and the companies; and, 4) facilitating discus-
sion among the Government’s team members to clarify the implications of proposed positions.

Recommendations: To ensure similar gains in ongoing and future concession negotiations, the
Government should institutionalize the benefits of leadership, teamwork and technical assis-
tance. It can do this by growing and scaling its own capacity to lead, manage and negotiate
complex investment agreements.

While Liberia has experienced significant gains through the Government’s successful re-nego-
tiations of the ArcelorMittal and Firestone contracts, the leadership and teamwork in the nego-
tiating process occurred at the highest levels of Government. Additionally, external technical
assistance was required to close and fill existing gaps in the Government’s capacity to negotiate
complex agreements. A negotiating process supported by the highest levels of Government and
international technical assistance is not scalable. As Liberia seeks to attract greater international
investment to spur the country’s economic development, it will need to grow its ability to nego-
tiate complex investment agreements beyond its top officials and external technical advisors.

The Government can grow its capacity for the negotiation of complex investment agreements
through: 1) mentoring, professional development and training programs for current Government
employees involved in contract negotiations; 2) recruitment of Liberians both locally and from
the Diaspora who have the experience to support the Government’s concession activity; and, 3)
providing scholarships and practical training abroad for Liberians who are pursuing careers that
can support the infrastructure the Government will need to manage its concession agreements.

To accomplish these steps, the full Report recommends a three-fold, concurrent approach that
addresses both the Government’s short-term needs and the longer-term capacity needs. The
recommended three-fold approach includes: 1) Short-term: mentoring, professional develop-
ment and training programs; 2) Medium-term: Recruitment of Liberians both locally and from
the Diaspora to support the Government’s concession activity; and 3) Long-term: Providing
scholarships and extended practical training abroad for Liberians pursuing careers that will
support the Government’s concession activity.

6. Increasing the Transparency of Concession Negotiations

Non-governmental Consultations: The Mittal and Firestone fast track negotiation process had
no formal mechanisms for consultation with non-government stakeholders.

Interviews with Government officials highlight the absence of a framework for incorporating
non-government stakeholders’ input into the IMCC contract review process. A majority of govern-
ment officials—including the President—are favorable to consultations with non-governmental
stakeholders as long as they are time-bound, focused and organized at the outset of the contract
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review phase. Under such an approach consultations with non-government stakeholders should
take place early in the concession award process as part of the bid tender, evaluation, or award
process. If there have been no consultations with non-governmental stakeholders as part of the
process to select the concessionaire, then a time-bound and focused consultation at the outset of
the concession contract review phase is advisable.

The development of a non-governmental stakeholder consultation mechanism for the contract
review process should be done as part of the Government’s harmonization of the PPCA with the
negotiation practice used in ArcelorMittal and Firestone. Prior to finalizing such a mechanism,
input and comments should be sought from non-governmental stakeholders (e.g., traditional
community representatives, civil society, labor unions, etc.).

Making Concession Agreements Accessible to the Public: Contracts negotiated by the Govern-
ment often have tremendous impact on the political, social and economic life of communities
affected by the operation of these agreements. Recognizing the impact of these concession agree-
ments, the Government committed to transparency and freedom of information by making the
ArcelorMittal and Firestone agreements public documents. There seems, however, to be some
confusion within the Government about its obligation to make admittedly public documents
accessible.

Most of the Government officials interviewed felt that contracts signed by the Government but
not subject to ratification (e.g., qualifying investment incentive contracts or mining exploration
agreements) are not public documents and should not be made available to the public.

The Government will need to address two issues to further promote transparency: 1) to make
ratified concession agreements accessible, the Government must find a cost-effective means
of providing public access. This can be done by posting contracts like the ArcelorMittal and
Firestone contracts on appropriate Government websites; and, 2) the Government should, as a
policy matter, clarify its position on making contracts public that are not subject to Legislative
ratification. The Report recommends that the Government make such contracts accessible to the
public as part of future freedom of information legislation that the Government may enact.

7.  Contrasting the Fast Track Negotiations to the Negotiating
Practice under the Public Procurement Concessions Act

The negotiating practice the Government successfully used in the ArcelorMittal and Firestone
negotiations differs from the concession negotiation process in the PPCA in a number of signifi-
cant ways. This section of the full Report contrasts these differences. Section 7 also compares the
negotiating practices of the Ministry of Agriculture and the Ministry of Lands, Mines and Energy
to the practices employed in the ArcelorMittal and Firestone negotiations. Finally it highlights
the differences between the negotiating process in the 2000 Mining Law and the negotiating
practice used in ArcelorMittal and Firestone and set out in the PPCA.
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The Section concludes by recommending the Government resolve the differences between the
various negotiation processes by amending the PPCA to incorporate best practices from the
negotiations with ArcelorMittal and Firestone. The Government has followed a similar route by
amending the Liberian tax code (e.g., the 2000 Revenue Code of Liberia) to capture the substan-
tive fiscal benefits of the ArcelorMittal and Firestone negotiations.

For comparisons between the concession negotiation process in the PPCA and the practices
used by the MOA and MLME in the ArcelorMittal and Firestone negotiations, please see Table 3
(Chapter 7, p. 72).

Recommendations: To institutionalize the factors that produced success in its recent negotia-
tions, the Government will need to apply those best practices to the various negotiation processes
that currently exist. In order to bring the PPCA, the 2000 Mining Law, and the practices used
by the MOA and the MLME into line, best practices from the ArcelorMittal and Firestone nego-
tiations should be applied in the areas of: 1) process for constituting the negotiating team;
2) composition of the negotiating team; 3) composition, operation and function of the IMCC;
and, 4) process for consultation with non-governmental stakeholders.

The Government should have one negotiating practice that all Ministries follow when conducting
concession negotiations. This practice should represent best practices from the 2000 Mining
Law, the PPCA and the practice used in the ArcelorMittal and Firestone negotiations.

To create a single negotiation process, the Report Team recommends that the Government
amend Section VI of the PPCA, Specific Procedures for Processing Concession Agreements, using
the following steps: 1) convene an IMCC to discuss, study and draft amendments to Section VI
of the PPCA; 2) solicit technical assistance from the Government’s international advisors; and
3) seek formal input to the draft amendment from non-governmental stakeholders before
submitting it to the Cabinet.

8. Concession Agreement Monitoring and Compliance

In this section, the Report Team observes that, in order to achieve full benefit from the conces-
sion contracts it negotiates, the Government will have to monitor and ensure compliance with
the terms of its concession agreements.

Exactly how the Government should accomplish its monitoring and compliance efforts is a topic
for a separate study. However, the full Report offers a number of recommendations on how the
Government might enhance its ability to monitor and ensure compliance with its concession
agreements: 1) centralize concession resources in a single secretariat or bureau; 2) expand the
mandate, authority, staff, resources and funding of the current Bureau of Concessions; 3) elevate
the Bureau's stature, position, and reporting structure; and 4) develop a concession contract
process and legal framework that includes and supports the work of the Bureau.
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The Report Team suggests that the Government combine its study on strengthening its ability
to monitor and ensure compliance with the provisions of its concession agreements, with its
work on bringing all its negotiation processes into line with best practices. This will ensure that
a comprehensive look is taken at Liberia’s entire concession contract process. Through such a
study, the roles and functions of the Bureau of Concessions and the various ministerial commit-
tees and bid panels involved in the concession process would be examined in the context of
amending the PPCA. If formally requested, the Government’s international advisors (e.g., RWI,
UNDP and ISLP) are likely to provide expert technical support for such an effort.

9. Conclusion

The full Report documents the negotiating practice the Government employed so successfully
in the ArcelorMittal and Firestone negotiations. Further, it provides analyses and recommenda-
tions for strengthening, institutionalizing and harmonizing the process the Government uses in
concession negotiations. Finally, the Report offers steps to strengthen the Government’s ability
to monitor and seek compliance with the terms of its concession contracts.

The Report finds that the significant gains achieved in Liberia’s recent re-negotiations of the
ArcelorMittal and Firestone can be attributed to several factors: 1) Presidential leadership; 2)
teamwork and the development of consensus on the Government’s negotiating teams aided by
successful negotiating strategies; and 3) world-class technical assistance from the Government’s
advisors.

For the Government to ensure similar gains in ongoing and future concession negotiations, it
will need to: 1) grow and scale its own capacity to manage and negotiate complex investment
agreements; 2) have consultations with and input from non-government stakeholders affected
by concession activity; and 3) promote transparency by making concession agreements more
easily accessible to the public.

To take advantage of its recent successes with the ArcelorMittal and Firestone negotiations,
the Government should incorporate its best practices into policy by amending the PPCA. Such
changes will not only institutionalize those practices but also ensure that a single concession
negotiating process is followed by all Government Ministries and agencies.

Finally, the Report Team suggests that the Government consider strengthening its ability to

monitor and seek compliance with the terms of its concession agreements by examining the
overall role the Bureau of Concessions should play in Liberia’s concession contract process.
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Endnotes

: See full Report for the List of Acronyms.

2 This Report refers to the Ministerial level committee created by the President to review
the contracts in the ArcelorMittal and Firestone negotiations as the Inter-Ministerial
Concession Committee (“IMCC”).

3 This document is available at: http://www.emansion.gov.lr/doc/Mittal AgreementFinalMit
rix.pdf.
4 This document is available at: http://www.emansion.gov.lr/doc/FirestoneAgreementCom

parison20052008.pdf.

— 15 —






1. Introduction

The Government of President Ellen Johnson Sirleaf faced extraordinary expectations, and enor-
mous security and economic challenges when it came into office on January 16, 2006. The
challenges the Government faced were a result of Liberia’s fourteen-year conflict which ended
in 2003.

The conflict, in a country of just over 3 million, resulted in the death of more than 300,000 people
and injury to tens of thousands more. Hundreds of thousands became refugees. Institutions of
governance and justice were destroyed. Warlords used Liberia as a base from which to smuggle
diamonds, trade arms, launder money for global terrorist groups, and support criminal activities
that destabilized the country, the region, and beyond.

In addition, Liberia’s commercial and productive activities ceased as warlords and their part-
ners looted and vandalized the country. This led to a precipitous decline in incomes and a
sharp increase in poverty. Average income (in 2005 prices) declined from $1,269 in 1980 to
$163 in 2005, a fall of 87 percent. Unemployment became the norm, further fueling insecurity.
Government finances collapsed so far that total revenues amounted to just $8o million in 2005,
translating into total public spending per capita of about US$25—one of the lowest levels in the
world. Years of mismanagement had left Liberia with debts totaling US$3. billion, equivalent to
an astonishing 3,000 percent of exports.

As a result of the conflict, when the Government came to power many roads were impassable,
further undermining the country’s security and chances for economic revival. There had been
no electricity, piped water or telephone landlines in the country for more than 15 years. Of the
325 health facilities operating before the war, about 95 percent were partially or wholly destroyed.
There were only 50 Liberian physicians to cover the nation’s public health needs, about one per
70,000 people. In 2006, about 70 percent of school buildings were partially or wholly destroyed
by the war, and the majority of Liberian children and youth remained out of school (Government
of Liberia).
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It is against this backdrop that President Sirleaf and her Government began their efforts to
revitalize Liberia’s economy, secure the country’s peace, provide much-needed jobs, rebuild the
country’s infrastructure and restore basic services. As part of these efforts, President Sirleaf
announced soon after taking office that her Government would review all of the country’s conces-
sion agreements.

Her announcement was supported by an agreement which the National Transitional Government
of Liberia (“NTGL”) signed in September 2005 with Liberia’s international partners and donors
to, among other things, review all contracts signed by the NTGL between 2003 and 2006.
This agreement, the Governance and Economic Management Assistance Program for Liberia
(“GEMAP”), originated among Liberia’s international donors as a response to international
concern at the mismanagement of public finances under the NTGL and the threat such misman-
agement posed to the implementation of Liberia’s peace process. Under GEMAP, the Mittal
Steel Holdings N.V. (“ArcelorMittal”) and Firestone Natural Rubber Company LLC (“Firestone”)
concession agreements, signed in 2005 by the NTGL, were both subject to review by Liberia’s
Public Procurement and Concessions Commission (“PPCC”).

By mid-2000, given the slow start to the PPCC’s contract review and driven by a desire to respond
quickly to the high expectations and immense needs of a post-conflict Liberia, the Government
began a separate and independent fast track review of the ArcelorMittal and Firestone contracts,
the country’s two largest concession agreements. The fast track review and negotiating prac-
tice adopted by the Government resulted in amended agreements with both ArcelorMittal and
Firestone that provided significant gains for Liberia over the original concession agreements
signed by the NTGL.

The ArcelorMittal amended agreement had some 30 improvements over the original contract;
the Firestone amendment had nearly 40 improvements. These improvements covered gains in
transfer pricing, taxes, duties, the agreement term, corporate governance, infrastructure owner-
ship, value-added manufacturing, sovereignty issues, environmental matters and, most impor-
tant, gains in social benefits (e.g., housing, water and sanitation, education, requirements for
Liberian employment and training, and community obligations beyond the concession area).
Both amended agreements resulted in increased investment in Liberia and created additional
jobs for the country.

The ArcelorMittal and Firestone amendments were accepted by the Liberian public, ratified by
the National Legislature and have received the support of donor nations, the WorldBank/IMF
and international civil society. ArcelorMittal and Firestone have both expressed satisfaction with
the outcome of the negotiation process and, following the signing of its amended agreement, the
Chairman of ArcelorMittal increased the company’s investment in Liberia to $1.5 billion from
$1.0 billion citing a renewed partnership with the Liberian Government. The Government has
widely cited the renegotiations of the ArcelorMittal and Firestone contracts as proof of investor
confidence that Liberia is “re-opened for business.”
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Liberia’s successful negotiations with ArcelorMittal and Firestone have also caught the attention
of other African governments seeking to ensure that their nations maximize value from conces-
sion agreements covering their natural resources. Many of these nations, evaluating the best
approach to capture additional value from their concession agreements, are deciding whether
to: 1) enact new legislation and/or implement new regulatory schemes; or, 2) re-negotiate their
concession agreements on a case-by-case basis. Although shaped by unique facts and its develop-
ment objectives, Liberia’s success in renegotiating its two largest concession agreements offers
useful insights to African Governments and a number of African countries (e.g., Guinea, Sierra
Leone, and Tanzania) have expressed interest in learning more about Liberia’s concession nego-
tiation process.

The negotiating practice used in the ArcelorMittal and Firestone negotiations is generally under-
stood within the Government, but it has not been studied, and there is ambiguity among some
in the Government of all of its requirements. In order to develop a more consistently followed
negotiating process driven by best practices, the Office of the President, through the Liberian
Reconstruction and Development Committee (“LRDC”), asked the Report Team headed by the
Senior Legal Advisor, Office of the President and funded by Revenue Watch Institute (“RWI”), to
prepare a Report